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TAKEOVER OFFER UPDATE 
LINCOLN MINERALS LIMITED (LML)

In connection with the Company’s off-market takeover bid for all the ordinary shares in LML on the 
terms set out in the bidder’s statement dated 6 September 2022 (and extended on 13 October 
2022), the Company has lodged an application with the Takeovers Panel for interim relief including a 
declaration of unacceptable circumstances.

The application, made under section 657C(2) of the Corporations Act (Cwth) is attached without 
annexures. The complete application is available on the Company’s website at  
https://quantumgraphite.wp.gate.com/investors

 

QGL is the owner of the Uley flake graphite mineral deposits located south-west of Port Lincoln, South Australia. The company’s 
Uley 2 project represents the next stage of development of the century old Uley mine, one of the largest high-grade natural flake 
deposits in the world. For further information, qgraphite.com.
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QSP is our joint venture with Sunlands Co. for the manufacture of coarse natural flake based thermal storage media. The flake 
will be sourced exclusively from the QGL’s Uley mine. The manufactured media will be fitted within Sunlands Co.’s long duration 
energy storage cells. https://www.sunlandsco.com/
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APPLICATION TO THE TAKEOVERS PANEL  
SECTION 657C(2) – DECLARATION OF UNACCEPTABLE CIRCUMSTANCES 

Date: 31 October 2022 

Applicant: Quantum Graphite Limited (ACN 008 101 979) (Quantum or the Bidder or the Applicant) 

In relation to the affairs of:* Lincoln Minerals Limited (ACN 050 117 023) (Lincoln or the Target) 

Other parties: Australia Poly Minerals Investments Pty Ltd (ACN 622 067 556) (APMI)  

1.  OVERVIEW AND BACKGROUND 

1.1. Overview of application  

Aspect Summary 

Declaration basis Sections 657A(2)(a) and (b) 

Circumstances* 1. On 9 August 2022, Quantum lodged a bidder’s statement with the 
Australian Securities and Investments Commission (ASIC) and the 
Australian Securities Exchange (ASX), in relation to an off-market 
takeover bid for all of the fully paid ordinary shares in Lincoln (Takeover 
Bid).  
 

2. Quantum subsequently lodged a replacement bidder’s statement with 
ASIC and ASX on 6 September 2022, in relation to the Takeover Bid. The 
Replacement bidder’s statement sets out the terms of the Takeover Bid. 

 
3. In response, Lincoln lodged its target statement with ASIC and ASX on 5 

October 2022 (Target’s Statement). In the Target’s Statement, Lincoln 
recommended that its shareholders reject the Takeover Bid on the 
grounds that: 

a. it is opportunistic in timing; 
b. it does not reflect the strategic pathway of the refreshed 

management team and board; 
c. it does not reflect the proposed recapitalisation of Lincoln; 
d. it does not reflect an adequate premium for control; and  
e. acceptance of it will result in the loss of the opportunity to participate 

in a subsequent higher offer for Lincoln.  
 

4. On 27 September 2022, Lincoln lodged an ASX announcement disclosing 
that it intends to conduct a fully underwritten rights issue to raise 
approximately $4.6 million (before costs) (Rights Issue) (Recapitalisation 
Announcement). The Recapitalisation Announcement disclosed (among 
other things) that:  

a. the Rights Issue is proposed to be conducted on the basis of an 
entitlement of 1.34 new shares in Lincoln (Shares) for every 1 Share 
held at the record date;  

b. the issue price per Share will be $0.006; and 
c. the Rights Issue is subject to shareholder approval, to be sought at 

Lincoln’s postponed 2021 Annual General Meeting, and Lincoln 
intends to lodge an addendum to the Notice of Meeting (previously 
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Aspect Summary 

lodged on 21 January 2022) in the coming days. 
 

5. Lincoln has entered into a term sheet with Jigsaw Investments Pty Ltd to 
act as underwriter of the proposed Rights Issue. The announcement also 
states that APMI, Lincoln's major shareholder, will act as sub-underwriter 
to the Rights Issue. On 12 October 2022, Lincoln lodged with ASX an 
addendum to the Notice of Meeting, seeking shareholder approval for 
(amongst other things), the Rights Issue. 

6. By way of background, Lincoln proposed the issue of convertible notes 
(Notes) in an announcement to the market on 22 December 2021, the 
terms of which were set out in Lincoln’s 2021 Notice of Annual General 
Meeting dated 18 January 2022 (2021 Notice). The Takeovers Panel’s 
release (TP22/53) to the market of 10 October 2022 stated that Lincoln 
no longer intended to issue the Notes and consequently the undertaking 
(TP22/20) Lincoln had given to the Takeovers Panel was varied resulting 
in Lincoln being absolved from preparing a supplementary notice of 
meeting to accompany the 2021 Notice. The undertaking had detailed 
the additional disclosures required by the Takeovers Panel to be included 
in the supplementary notice of meeting. In addition to the terms of the 
Notes, the additional disclosures were to expressly include:  

a. specified consequences of Lincoln issuing the Notes to APMI including 
the potential control effects upon issue and conversion of the Notes 
and APMI’s ability to increase its shareholding in Lincoln to greater 
than 19.91% over time without the need for shareholder approval; 

b. the basis upon which it was determined that 0.5 cents per share was 
an appropriate floor for the conversion price for the Notes; and 

c. other options that the board of Lincoln has considered prior to 
deciding to enter into the agreement for the issue of the Notes and a 
description of each other funding offer or proposal received by Lincoln 
since entering into this agreement and their impact (if any) on the 
Lincoln board’s recommendation in relation to the resolution for the 
issue of the Notes. 

7. On 24 October 2022, Lincoln released an announcement (Intention 
Statement Announcement) which disclosed that “four substantial 
holders [the Rejecting Shareholders - Poly Minerals Investments 
Limited, Poan Group Holdings, Good Make Inc, and Regal Fortress Inc] 
holding in total 52.28% of Lincoln’s shares reject QGL takeover” 
(Rejection Statement).   

8. For the reasons set out in section 2.3 of this application, Quantum 
submits that the following constitutes unacceptable circumstances under 
section 657A of the Corporations Act 2001 (Cth) (Corporations Act):  

a. the Rights Issue (being frustrating action and having a control effect 
contrary to the principles in Chapter 6 of the Corporations Act); 

b. the basis of Lincoln’s recommendations in the Target Statement 
(being incorrect and without any reasonable basis, and therefore, 
misleading);  
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Aspect Summary 

c. inadequate governance by Lincoln (including failure to accurately 
maintain its share register and tenure of less than 2 months of 3 
directors); 

d. the Intention Statement Announcement (containing the Rejection 
Statement which is ambiguous and given by shareholders collectively 
holding approximately 52% of Lincoln’s share capital who the 
Applicant suspects are undisclosed associates); and 

e. inaccurate and inadequate disclosure (including with respect to the 
Rights Issue, incorrect, incomplete and misleading disclosures made 
by Lincoln). 

Why the circumstances are 
unacceptable* 

The circumstances are unacceptable on the basis that: 

 The Target Statement: the Directors’ reasons for its recommendation to 
Lincoln shareholders lack substantive basis, contain inaccuracies and are 
misleading. Importantly the statements relating to the potential value 
creation from the revised strategic pathway and recapitalisation are 
made without any explanation or disclosure of the necessary financial, 
technical and commercial aspects that will create any value.  
 

 Frustrating Action – the Rights Issue: the Rights Issue is a deliberate 
attempt to frustrate the Takeover Bid by its terms, including: 
i. the pricing proposed at approximately 60% of the price offered in the 
Takeover Bid; and 
ii. the exploiting of the rights issue exception in Item 10 of section 611 of 
the Corporations Act, to enable a major shareholder to gain an interest 
of more than 70% of Lincoln without making a takeover offer under 
Chapter 6 of the Corporations Act. The Rights Issue prevents control of 
Lincoln being transferred in a fully informed, efficient and completive 
market and is not in the best interests of Lincoln shareholders.  

 
 Inadequate governance (including possible breaches of the 

Corporations Act material to the Takeover Bid): 
(a) in response to an enquiry issued by Quantum,  Citibank, which is 

disclosed as holding 7,441,462 Shares in the register Lincoln 
provided to Quantum responded that it held only 508,808 
Shares. This raises serious concerns regarding the reliability of 
the Lincoln share register (required under section 169 
Corporations Act) (Share Register); and  

(b) three of the directors appointed on 29 July 2022 have resigned 
within 2 months.  Mr Michael Wyles KC resigned  on 21 October 
2022 apparently due to professional reasons. Mr Shalain Signgh 
and Mr Ross Loturco on 26 October 2022 apparently due to 
professional and personal reasons (respectively) - however this is 
inconsistent with Lincolns statement in its 26 October 
announcement that “the resignations are in line with the Boards 
[sic] aim to refresh and reduce the board size to a size that is 
more appropriate to Lincoln’s market capitalisation and to 
ensure appropriate independence is in place to meet corporate 
governance requirements”.  It is therefore unclear whether the 
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Aspect Summary 

resigning directors were asked to leave, agreed to leave or did so 
on their own volition (potentially due to concerns about Lincoln’s 
governance, technical capacities, financial position or more 
generally, its strategic direction). In any case, it is apparent that 
Lincoln has difficulty retaining Board personnel, with technical or 
legal qualifications. 

 
 Inadequate disclosure:  

(a) Lincoln has failed to provide adequate disclosure in relation to: 
  the relative merits of the Takeover Bid compared with its 

reasons for the “reject the offer” recommendation in the 
Target Statement; and  

 the Rights Issue – including as to the dispersion strategy.  
(b) Lincoln is required to lodge a prospectus with ASIC in relation to 

the Rights Issue and proposes to make the prospectus available 
to shareholders after the date of the general meeting, where 
shareholders will vote to approve the Rights Issue.  

(c) Lincoln has disclosed that it has agreed a timetable for re-listing 
with ASX, but has provided no material details in relation to the 
steps it is taking and the timetable for compliance.  

 
 Control effect: the Rights Issue is being conducted in a manner which is 

designed to enable the largest (substantial) shareholder to gain control 
of Lincoln at a significant discount to Lincoln’s last traded share price 
(and the Takeover Bid price), without paying a control premium. Lincoln 
is seeking to raise a material quantum of capital, of which up to 50% will 
be applied to the repayment of loans made by the largest shareholder 
and without details of how the balance of the funds will be applied. The 
Rights Issue will be significantly dilutive to shareholders who do not take 
up their entitlements. 
  

 Shareholder Intention Statements:  
(a) The Rejecting Shareholders are associates of each other (and 

Lincoln) if they have entered into a relevant agreement.  The 
Intention Statement Announcement indicates that they may have 
done so, and the Applicant requests that the Panel uses its broad 
information seeking powers to require evidence as to the conduct 
between the Rejecting Shareholders and Lincoln that led to the 
Rejection Statement.  

(b) Lincoln is, or is likely to be, an associate of each Rejecting 
Shareholder on the basis that it has sought and requested that 
the Rejecting Shareholder act in concert with Lincoln in relation 
to Quantum’s takeover bid (namely, to reject it).  This may be 
evidenced by the form of the intention statement given by the 
Rejecting Shareholder (which Lincoln has admitted it sought).   

(c) Lincoln and the Rejecting Shareholders have not lodged a 
substantial holder notice disclosing their association and the 
nature and extent of it.  

(d) The Rejection Statement does not include detailed information 
about the holdings of the Rejecting Shareholders – only 
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shareholder (corporate) names have been provided. Quantum 
has made enquiries of the Rejecting Shareholders, on multiple 
occasions, as to the nature of the beneficial ownership of their 
shares. None of the Rejecting Shareholders have provided any 
response to Quantum.  It is not ascertainable whether there is 
any connection or association between the underlying 
shareholders, beneficiaries or controllers.  It is possible to infer, 
from the uniformity in conduct engaged in by the Rejecting 
Shareholders in: (a) making the Intention Statement 
Announcement at the same time; and (b) refusing to respond to 
Quantum’s enquires, that the Rejecting Shareholders are acting 
in concert in relation to the affairs of Lincoln, with a view to 
maintaining control of Lincoln in the context of the Quantum bid. 
Under these circumstances, it is vital that the association 
between the Rejecting Shareholders (and Lincoln) be disclosed, 
so as to promote a fully informed market. As at the date of this 
application, the Applicant intends to apply to ASIC for it to issue 
beneficial ownership disclosure directions to each of the 
Rejecting Shareholders, pursuant to section 672A of the 
Corporations Act.  

(e) The Rejection Statement is expressed in terms that are unclear in 
meaning and the Qualification in Rejection Statement is 
ambiguous.  The Rejecting Shareholders have not committed to 
rejecting Quantum’s takeover bid; the Rejection Statement says 
that the Rejecting Shareholders have “indicated that they reject” 
(but does not say they have committed to rejecting) Quantum’s 
bid; the Rejection Statement appears to be a statement of 
present intention only (by virtue of the Qualification) while being 
contained in a standalone announcement portrays to the market 
that the significance of the indicated intention is that the 
Rejecting Shareholders will not accept the offer in any 
circumstances.  In doing so this undermines and frustrates 
Quantum’s bid by misleading the market to think that 
Quantum’s bid is, and will continue to be, overwhelmingly 
unsupported.  

What (if any) contravention of 
chapters 6-6C? 

The Applicant considers that: 

1. section 602(a) of the  Corporations Act has been contravened by Lincoln;   
2. section 602(b) of the  Corporations Act has been contravened by Lincoln;  
3. section 602(c) of the  Corporations Act has been contravened by Lincoln; 

and  
4. section 169 of the Corporations Act has been contravened by Lincoln.  

Interim order(s) sought* (Intention Statement Announcement)  

1. That Lincoln, within 3 business days from the date of this order, issue 
tracing notice requests pursuant to s 672A of the Corporations Act to 
each of the Rejecting Shareholders (listed in the Intention Statement 
Announcement) and for details of the information provided in response 
to those requests be disclosed in Lincoln’s register kept under s 672DA 
and to be disclosed to the Applicant and the market.  



 

6/25 

Aspect Summary 

 
2. That Lincoln be required, within 5 business days from the date of this 

order, to produce to the Panel books, records and materials in respect of, 
or relating to the Rejection Statement, including evidence of how the 
Rejection Statement was obtained, the identification of individuals 
representing the Rejecting Shareholders and their respective 
communications with, or instructions to, Lincoln directors and any 
inducement or agreement involving Lincoln and the Rejecting 
Shareholders in connection with the same. 
 

3. That, within 5 business days from the date of this order, Lincoln be 
required to produce to the Panel books, records and materials in respect 
of the acquisition by the Rejecting Shareholders of their respective 
shareholdings in Lincoln. 
 

4. That Lincoln issue, within 3 business days from the date of this order, a 
revised Intention Statement Announcement (including making all 
necessary enquiries of the Rejecting Shareholders), which:  

(a) clarifies all ambiguity with respect to the Rejection Statement 
(including but not limited to whether the statement is a 
statement of present intention only); and  

(b) identifies whether there is an association between the Rejecting 
Shareholders, or the Rejecting Shareholders and Lincoln, or both, 
and if Lincoln considers no association exists, an explanation as 
to why it considers there is no such association. 

(Share Register)  

5. That Lincoln must, as soon as practicable and in any case within 10 
business days from the date of this order, do all things necessary to 
rectify all deficiencies and inaccuracies in its Share Register to ensure it is 
fully compliant with section 169 of the Corporations Act.  

(Rights Issue and Disclosure Deficiencies)  

6. That Lincoln be required to, as soon as practicable and in any case within 
10 business days from the date of this order, issue a supplementary 
Target’s Statement to correct and address the deficient disclosure in the 
Target Statement, including but not limited to the disclosure of 
supporting materials or details and/or additional details in respect of the 
following:  

(a) the Board’s reasoning relating to its recommendation that 
Quantum’s Takeover Bid be rejected (including the details of all 
financial, technical and commercial considerations relevant to 
Lincoln taken into account by the Board, and to the extent any 
such matters were not considered by the Board, why not);  

(b) whether the Board had considered other options or proposals 
prior to making its recommendation, and if so, the impact on 
nature of those options or proposals on the recommendation; 

(c) whether the Board had properly considered the interests of 
shareholders when making the recommendation, and if so, the 
conclusions reached by the Board in determining to recommend 
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shareholders reject the Takeover Bid; and  
(d) any other information forming the basis, or impacting on, the 

Board’s recommendation to reject the Takeover Bid.  
 

7. That no shareholder vote occurs with respect to the Rights Issue until the 
later of:  

(a) the conclusion of these Takeover Panel proceedings;  
(b) 5 business days after Lincoln lodges a prospectus in respect of 

the Rights Issue; or  
(c) all deficiencies and disclosures with respect to the Rights Issue 

(including those identified by the Applicant) and the Share 
Register, are sufficiently rectified,  

and in the interim, that Lincoln be prohibited from undertaking any 
capital raising or other corporate transaction. 

8. That Lincoln disclose, within 3 business days from the date of this order, 
any association that exists between its Chairperson, Ms Ruiyu (Yoyo) 
Zhang and Australia Poly Minerals Investments Pty Ltd (APMI), and if 
such an association exists, the circumstances giving rise to that 
association.  
 

9. That, for the purposes of the Rights Issue, Lincoln disclose as part of its 
offer documentation:  

(a) whether it has considered the application of the Foreign 
Acquisitions and Takeovers Act 1975 (Cth) (FATA) and the 
submission of a notification (whether mandatory or voluntary) to 
the Foreign Investment Review Board (and if no such notification 
is proposed to be made, why not); and   

(b) any steps Lincoln are taking to ensure that the Rights Issue 
(including APMI’s sub-underwriting of the Rights Issue) does not 
contravene the FATA.  

Final order(s) sought* 1. A declaration of unacceptable circumstances.  
 

2. That Lincoln not proceed with the Rights Issue, unless and until the 
following conditions are satisfied:  

(a) the Rights Issue be made renounceable, or if this is not 
practicable due to the ongoing suspension, the Rights Issue 
should have a more effective dispersion strategy (such as a 
spread of sub-underwriters); 

(b) Lincoln obtain an independent valuation and disclose this 
valuation as part of its offer documentation concerning the 
Rights Issue;  

(c) APMI be prohibited from sub-underwriting the Rights Issue, until:  
i. the Applicant is given an opportunity to sub-

underwrite the Rights Issue on the same terms; and  
ii. Lincoln obtain shareholder approval for APMI to sub-

underwrite the Rights Issue, including for the 
purposes of s611 and Chapter 2E of the Corporations 
Act (for the avoidance of doubt, as if exemption 2 of 
Listing Rule 10.12 does not apply); and  
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(d) the Rejecting Shareholders be excluded from voting on any 
shareholder resolutions in connection with the Rights Issue, given 
their association with Lincoln. 

 

Other proceedings* N/A  

1.2. Background and Chronology  

 Overview  
 

(a) Quantum Graphite Limited (Quantum or Bidder) is a company listed on the Australian Securities 
Exchange (ASX). Lincoln Minerals Limited (Lincoln or Target) is also a company listed on the ASX.  
 

(b) Lincoln has been suspended from trading on the ASX since 21 September 2020. Lincoln’s suspension was 
due to ASX’s determination that Lincoln’s operations are not adequate to warrant the continued 
quotation of its securities, and is therefore a breach of ASX Listing Rule 12.1. ASX stated that the 
suspension will continue until Lincoln is able to demonstrate compliance with ASX Listing Rule 12.11. As at 
the date of this application, Lincoln remains suspended from trading.  

 
(c) On 23 August 2022, Lincoln released an “Operational and Strategic Update” announcement to the ASX, 

under which it confirmed that ASX has given the company a provisional extension to relist2, subject to 
achieving certain milestones. Lincoln’s announcement did not provide any further information as to the 
nature of the milestones, or the extension period.  

 
(d) The below background information is presented in chronological order.  
 
Issue of Lincoln convertible notes and prior Takeovers Panel proceedings 

  
(e) For the purposes of Quantum’s current application, it is relevant to note Lincoln’s proposed issue of 

convertible notes in 2021. In particular:  
 
(i) On 23 December 2021, Lincoln announced its entry into a convertible note agreement with Australia 

Poly Minerals Investments Pty Ltd (ACN 622 067 556) (APMI). APMI is an associate of a substantial 
shareholder of Lincoln, Poly Mineral Investment Ltd, which currently has a relevant interest in 
19.91% of Lincoln’s issued share capital3.  
 

(ii) Based on Lincoln’s ASX disclosures4, the convertible note agreement contemplated the proposed 
issue of 1,600,000 unsecured convertible notes to APMI (Convertible Notes), subject to shareholder 
approval. 

 

                                                 
1 See Lincoln’s ASX announcement dated 21 September 2020. 
2 ASX’s policy under ASX Guidance Note 33 is to remove entities from the official list if their securities have been suspended from quotation 
for a continuous period of 2 years. As such, Lincoln would have been removed from the official list on 22 September 2022, had ASX not 
granted a provisional extension to relist.  
3 There does not appear to be any substantial holder notice lodged on the ASX in relation to Poly Mineral Investment Limited. The entity 
first appeared as a substantial holder in Lincoln’s 2018 annual report released by the ASX on 26 September 2018, and no changes to its 
shareholding appear to have happened since this date. 
4 See in particular Lincoln’s ASX announcement dated 22 December 2021. 
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(iii) Shareholder approval has not been received for the issue of the Convertible Notes. Lincoln issued a 
Notice of Annual General Meeting on 21 January 2022 (2021 Notice of AGM), however this notice 
was withdrawn, and the AGM postponed, due to the Takeovers Panel matter described below.  
 

(iv) Based on Lincoln’s ASX disclosures, the consequences of failing to obtain shareholder approval for 
the Convertible Notes means that Lincoln would have been required to repay to APMI any loan 
amounts advanced. 
 

(v) On 10 February 2022, the Takeovers Panel announced that it had received an application for Olary 
Holdings Limited (Olary) in relation to Lincoln’s proposed issue of Convertible Notes (Olary Panel 
Application). Olary alleged that the Convertible Notes were to be issued at an “extremely low price”, 
and conversion would give APMI a relevant interest in Lincoln shares of 48.55% (assuming a 
conversion price of $0.005, which was the price disclosed by Lincoln on 23 December 2021).  

 
(vi) The Olary Panel Application was based on the conversion price originally disclosed by Lincoln on 23 

December 2021, being the lower of $0.005, and a 15% discount to the issue price/exercise price of 
shares/options offered under a capital raising of greater than $500,000 prior to the Maturity Date. 

 
(vii) The Takeovers Panel declined to conduct proceedings in relation to the Olary’s Panel Application, on 

the basis that it received an undertaking from Lincoln that it would (among other things):  
 

A. immediately advise the market that the conversion price for the Convertible Notes was 
erroneously described in the Notice of Annual General Meeting (by substituting the word 
“lower” with “higher”); and  
 

B. issue a supplementary Notice of AGM which addresses the disclosure concerns of the Panel, 
including (among other things):  
 further details of the Convertible Note terms; and 
 the fact that, upon issue of the Convertible Notes, APMI will be able to require the issue of 

shares over time relying on the “3% creep” exception  under the Corporations Act, which 
will ultimately give it more than 19.91% of Lincoln shares without the need for shareholder 
approval,  

(Undertaking). 
 

Takeover Bid 
 
(f) On 9 August 2022, Quantum Graphite Limited (Quantum) lodged a bidder’s statement with the 

Australian Securities and Investments Commission (ASIC) and the ASX, in relation to an off-market 
takeover bid for all of the fully paid ordinary shares in Lincoln (Takeover Bid).  

 
(g) Quantum subsequently lodged a replacement bidder’s statement with ASIC and ASX on 6 September 

2022, in relation to the Takeover Bid (Replacement Bidder’s Statement). The Replacement Bidder’s 
Statement sets out the terms of the Takeover Bid, which include:  
 
(i) an offer price of one fully paid ordinary share (Share) in Quantum for every 40 Lincoln Shares held 

on the “Register Date” of 7.00pm (Melbourne time) on 10 August 2022;  
 
(ii) an offer period of 20 September 2022 to 20 October 2022 (unless extended); and 

 
(iii) a number of defeating conditions, including a minimum acceptance condition of 50.1%, no 

“prescribed occurrences” happening during the period between the announcement of the Takeover 
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Bid and the closing date of the offer (Bid Period), no material adverse event occurring during the Bid 
Period, and certain prescribed events not occurring in relation to Lincoln’s mining tenements.  

 
(h) On 5 October 2022, Lincoln lodged a target’s statement with ASX (Target’s Statement), and served a copy 

of this statement on Quantum. In the Target’s Statement, Lincoln recommended that its shareholders 
reject the Takeover Bid on the grounds that: 
(i) it is opportunistic in timing; 
(ii) it does not reflect the strategic pathway of the refreshed management team and board; 
(iii) it does not reflect the proposed recapitalisation of Lincoln; 
(iv) it does not reflect an adequate premium for control; and  
(v) acceptance of it will result in the loss of the opportunity to participate in a subsequent higher offer 

for Lincoln.  
 

(i) On 13 October 2022, Quantum announced an extension to the closing date of the takeover offer, until 
7.00pm (Melbourne time) on 18 November 2022. 
 

(j) On 24 October 2022, Lincoln released an announcement (Intention Statement Announcement) which 
disclosed that “four substantial holders [the Rejecting Shareholders – Poly Minerals Investments 
Limited, Poan Group Holdings, Good Make Inc, and Regal Fortress Inc] holding in total 52.28% of 
LML’s shares reject QGL takeover” (Rejection Statement).  A copy of the Intention Statement 
Announcement is included in TP Annex 2.  Relevantly, the Intention Statement Announcement says 
that “[the rejecting shareholders] have indicated that they reject the takeover offer made by QGL at 
the current price of 1 QGL share for every 40 LML shares, and remain committed to their investments 
in LML”; and includes a qualification that “these statements are not intended to be forward looking, or 
statements as to the likely future actions of any individual rejecting shareholder” (Qualification).  

 
Rights Issue 

 
(k) On 27 September 2022, Lincoln lodged an ASX announcement disclosing that it intends to conduct a fully 

underwritten rights issue to raise approximately $4.6 million (before costs) (Rights Issue) 
(Recapitalisation Announcement). The Recapitalisation Announcement disclosed that (among other 
things):  
 
(i) the Rights Issue is proposed to be conducted on the basis of an entitlement of 1.34 new shares in 

Lincoln (Shares) for every 1 Share held at the record date (noting that Lincoln received an ASX 
waiver to adopt this ratio);  

 
(ii) the issue price per Share will be $0.006;  

 
(iii) the Rights Issue is subject to shareholder approval, to be sought at Lincoln’s postponed 2021 Annual 

General Meeting, and Lincoln intends to lodge an addendum to the 2021 Notice of AGM (previously 
lodged on 21 January 2022) in the coming days;  

 
(iv) the proposed Annual General Meeting date is 28 October 2022, with a prospectus to be lodged on 

31 October 2022, and the Rights Issue period is proposed to open on 8 November 2022 and close on 
14 November 2022; 

 
(v) Lincoln has entered into a term sheet with Jigsaw Investments Pty Ltd (ACN 090 409 911) (Jigsaw 

Investments) to act as underwriter of the proposed Rights Issue. The announcement also states that 
APMI will act as sub-underwriter to the Rights Issue; and  
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(vi) funds raised in the Rights Issue will be applied towards repaying the working capital loan advanced 
by APMI in anticipation of the issue of the Convertible Notes. As such, Lincoln no longer intends to 
issue the Convertible Notes and will not be seeking shareholder approval for this purpose.  

 
(l) On 12 October 2022, Lincoln lodged a supplementary notice of meeting to supplement the 2021 Notice 

of AGM (Supplementary Notice), which included a resolution for the issue of shares under the Rights 
Issue.  

  
Other relevant events 

 
(m) On 10 October 2022, Lincoln announced variation of its Takeovers Panel Undertaking, pursuant to 

which Lincoln was no longer required to issue a supplementary notice in respect of the Convertible 
Notes (given Lincoln no longer intends to issue the notes to APMI, as outlined in the Recapitalisation 
Announcement). 

 
Application 

 
(N) For the reasons set out in section 2.3 of this application, Quantum submits that these matters described 

above constitute unacceptable circumstances under section 657A of the Corporations Act. 

2.  DETAILS OF APPLICATION 

2.1. Submissions 

2.1.1. Issue 1: Frustrating Action 

(a) The Rights Issue constitutes frustrating action under Guidance Note 12, on the basis that it is a 
proposed action by Lincoln (the target), by reason of which the Takeover Bid may lapse.5  
 

(b) The Rights Issue involves an agreement to the issue of Shares by Lincoln, which breaches the “no 
Prescribed Occurrences” condition under the Takeover Offer. As such, the Takeover Offer will lapse, 
unless Quantum waives the relevant condition.  

 
(c) For the reasons set out in paragraphs (d) to (g) below, Quantum submits that the Rights Issue 

constitutes a frustrating action which gives rise to unacceptable circumstances.  
 
Triggering a “commercially critical” condition 

 
(d) Quantum submits that the Rights Issue involves an agreement to issue Shares by Lincoln, which is a 

breach of a “commercially critical”6 condition of the Takeover Bid, on the basis that:  
 
(i) the Rights Issue will result in a significant issue of Lincoln Shares7, being a maximum of 

770,478,139 Shares if fully subscribed (a total of 134% of Lincoln’s existing share capital);  
 

(ii) the Shares issued under the Rights Issue will not be subject to the Takeover Bid (which only 
extends to Lincoln Shares on issue as at the Register Date of 10 August 2022 ((unless Quantum 
applies for and is granted a waiver from ASIC to allow the Takeover Bid to be extended to the 
Rights Issue shares). As a result, assuming full participation, 57% of Lincoln’s post-Rights Issue 
share register will be unable to be acquired by Quantum, and Quantum’s maximum possible 

                                                 
5 Guidance Note 12 (paragraph 3). 
6 Guidance Note 12 (paragraph 12b). 
7 Guidance Note 12 (paragraph 3). 
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control following the Takeover Bid will be 43% (which is below its 50.1% minimum acceptance 
condition); and 

 
(iii) if Quantum sought to extend the Takeover Bid to Shares issued under the Rights Issue (which 

would be conditional upon ASIC relief), then Quantum would be required to offer a significant 
number of new consideration shares. This would: 

 
A. mean that the implied value of Quantum’s offer is significantly and materially higher; and 

 
B. cause significant dilution to Quantum shareholders, and is a materially different outcome 

than that contemplated by Quantum when it announced the Takeover Bid.  
 
(e) Quantum refers to the Panel’s decision in Rey Resources Ltd [2009] ATP 14 (Rey Resources), under 

which it was noted that: 
 

“Whether the rights issue is a frustrating action giving rise to unacceptable circumstances 
depends on whether the commercial objectives of the [Bidder’s] bid would be frustrated by it. 
There are two ways in which this could occur:  
 
A. The rights issue could frustrate the bid if it significantly expands the issued capital of [the 

Target], requiring [the Bidder] to offer significantly more consideration to complete the 
acquisition….” 

 
(i) In addition, Quantum refers to the Panel’s comments in Nex Metals Explorations Ltd [2021] ATP 

12 (Nex Metals), which involved a rights issue conducted by a target during the bid period, which, 
if fully subscribed, would increase the target’s share capital by 33.3%. The Panel concluded that: 
  

"The expansion in the issued capital of Nex Metals through the Rights Issue is significant 
and would result in Metalicity being required to offer significantly more consideration to 
complete its acquisition of Nex Metals. We accept that the Bid condition is “commercially 
critical”.  

 
(f) The Panel similarly concluded in World Oil Resources Limited [2013] ATP 1 (World Oil) that a rights 

issue which, if fully subscribed, would increase the target’s share capital by 50%, was “significant and 
would be “commercially critical” to the takeover bid.  

 
(g) On the basis of the above points, Quantum submits that the Rights Issue:  
 

(ii) has frustrated the commercial objectives of the Takeover Bid, and constitutes a breach of a 
commercially critical condition of the Takeover bid (consistent with the Panel’s findings in Nex 
Metals and World Oil); and 
 

(iii) accordingly, in line with the Panel’s guidance in Rey Resources, the frustrating action constitutes 
unacceptable circumstances under section 657(2)(a) of the Corporations Act.  

 
Issue of shares to sub-underwriter 
 
(h) The Recapitalisation Announcement discloses that the Rights Issue will be underwritten by Jigsaw 

Investments, and sub-underwritten by Australia Poly Minerals Pty Ltd (APMI). APMI is an associate of 
a substantial shareholder of Lincoln, Poly Minerals Investments Pty Ltd (Poly Minerals), and therefore 
has a relevant interest in the Shares held by Poly Minerals (a total of 19.91% of Lincoln’s issued 
capital).  
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(i) As sub-underwriter to the Rights Issue, APMI could acquire a significant relevant interest in Lincoln 

shares (in addition to its existing substantial holding of 19.91%). As outlined in the Supplementary 
Notice (lodged by Lincoln on 12 October 2022), APMI has agreed to sub-underwrite the Rights Issue to 
a maximum amount of $900,000. On this basis, the maximum theoretical relevant interest that APMI 
could acquire as sub-underwriter of the Rights Issue in addition to its existing shareholding of 19.91% 
(assuming full sub-underwriting commitment is called upon) is approximately 11%. This would result 
in APMI holding a total relevant interest in approximately 29% of Lincoln’s post-Rights Issue share 
capital.  

 
(j) The acquisition by APMI of such a significant proportion of Lincoln shares acts to frustrate Quantum’s 

ability to gain control of Lincoln. A similar scenario was considered by the Panel in Rey Resources, and 
the Panel noted that: 

 
“In the context of a takeover bid, the acquisition by a single party of a 12% interest is 
significant. It is potentially key to whether the bidder will be able to proceed to 
compulsory acquisition and in a scrip bid whether rollover relief will be available to 
accepting shareholders.” 

 
(k) The Panel further noted that the party’s potential acquisition of a 12% interest could give rise to 

unacceptable circumstances, on the basis that it frustrated the commercial objectives of the bidder 
(by interfering with the bidder’s ability to gain control over the target).  
 

(l) Accordingly, Quantum submits that APMI’s potential acquisition of a relevant interest in 11% of 
Lincoln’s issued share capital (in addition to its existing relevant interest of 19.91%) is a frustrating 
action which gives rise to unacceptable circumstances. 
 

(m) Further, given the association between APMI and Poly Minerals (an entity that appears to be 
incorporated in Hong Kong), it is possible that the Rights Issue, and the potential sub-underwriting by 
APMI, could constitute an investment to which the Foreign Acquisitions and Takeovers Act 1975 (Cth) 
(FATA) applies. Noting that an investment in Lincoln would involve an investment in ‘critical minerals’ 
for the purposes of the FATA, the Rights Issue could constitute a ‘notifiable national security action’8. 
There has been no disclosure by Lincoln as to whether it has considered the application of the FATA, 
or of any steps taken by Lincoln to ensure that the transactions contemplated by the Rights Issue 
would not contravene the FATA.   

 
Intentional frustration 
 
(n) Quantum submits that the timing of Lincoln’s Recapitalisation Announcement during the bid period 

constitutes a deliberate attempt to frustrate the Takeover Bid.  
 

(o) Lincoln has consistently reported negative operating cash flows and a low cash position in its 
Appendix 5B disclosures during the 12 months prior to the Recapitalisation Announcement.9  

 
(p) Lincoln’s Appendix 5B for the quarter ended 30 June 2022 reported a total of 5 quarters of remaining 

available funding, with the majority of the total available funding ($1,132,000) consisting of 
$1,090,000 of anticipated funds from the proposed issue of Convertible Notes to APMI (see section 
1.2 above for further information relating to the Convertible Notes). 

 

                                                 
8 Refer to Foreign Investment Review Board Guidance Note 8 – ‘National Security’.  
9 See, for example, Lincoln’s Appendix 5B disclosures dated 13 July 2022, 26 April 2022, and 25 January 2022. 
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(q)  In relation to the Convertible Notes:  
 

(i) Lincoln announced its entry into a Convertible Note agreement with APMI on 23 December 2021 
to raise $1.6 million, noting that the issue was subject to shareholder approval at Lincoln’s 
annual general meeting (AGM). A notice of AGM was lodged by Lincoln on 21 January 2022; and  
 

(ii) following the Olary Panel Application (submitted by Olary Holdings Limited in relation to the 
Convertible Notes), Lincoln gave an undertaking (on 7 March 2022) to correct an erroneous 
disclosure regarding the Convertible Notes, and to prepare a supplementary notice of AGM 
addressing the Panel’s disclosure concerns (Undertaking). 

 
(r) Despite Lincoln’s Undertaking, Lincoln made no attempt to issue a supplementary notice of AGM 

during the period between its Undertaking (in March 2022) and the Recapitalisation Announcement 
in September 2022, nor had it (prior to the Recapitalisation Announcement) made any further 
attempts to raise capital.  
 

(s) On this basis, Quantum submits that Lincoln had made no meaningful attempt to raise capital prior to 
the Recapitalisation Announcement, despite its ongoing low cash reserves and requirement for 
additional funds. Accordingly, Lincoln’s decision to announce a Rights Issue (and abandon the issue of 
the Convertible Notes) during the bid period constitutes a clear attempt to intentionally frustrate the 
Takeover Bid.  

2.1.2. Issue 2: Inadequate Disclosure 

Uninformed market 
 
(a) Quantum submits that, due to Lincoln’s ongoing failure to provide adequate disclosure, the Rights 

Issue and Takeover Bid are taking place in an uninformed market, which constitutes a breach of 
section 602(a) of the Corporations Act. In particular: 
 
(i) Lincoln has, in numerous ASX disclosures10, referred to its intention to relist on the ASX by the 

end of the 2022 calendar year. However, despite Lincoln’s repeated references to its relisting, 
the company has provided no specific information to shareholders in relation to the milestones 
required by ASX, the action being taken to meet those milestones, and whether it is required to 
recomply with Chapter 1 of the ASX Listing Rules. Lincoln only announced its target re-listing date 
(of 30 November 2022) in an announcement on 26 October 2022.  
 
Lincoln shareholders are unable to make an informed decision in relation to their participation in 
the Takeover Bid, and/or voting on the Rights Issue at Lincoln’s annual general meeting, until 
they are fully informed of the details of Lincoln’s proposed pathway to relisting. Shareholders 
require substantially more information so that they can make an informed assessment of the 
chances of relisting success, and the relative merits of the Rights Issue and Takeover Bid in this 
context.  

 
Fulsome disclosure in relation to Lincoln’s proposed ASX reinstatement (which is fundamental to 
the value of the company) is particularly important in the context of Lincoln’s failure over an 
extended period to demonstrate that it has invested in any plan to develop its assets and add 
value for shareholders.   
 

                                                 
10 See in particular Lincoln’s Target’s Statement lodged with on ASX 5 October 2022, its “Operational and Strategic Update” 
lodged with ASX on 23 August 2022, and the Recapitalisation Announcement. 
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(ii) Lincoln has failed to provide adequate disclosure in relation to its exploration and mineral 
licenses, which form the fundamental basis of the company’s operations. Given Lincoln’s lack of 
operational activity during its ASX suspension (and in the months leading up to this), 
shareholders cannot reasonably be expected to gauge Lincoln’s prospects, and therefore to 
assess the merits of the Takeover Bid and Rights Issue, without further information in relation to 
the status of Lincoln’s key licenses, and the actions being taken to preserve these assets.  
 
In the Target’s Statement, Lincoln states that it has “agreed an exploration process with the 
South Australian Department of Mines” in order to “support LML’s exploration activities, aiming 
to increase mineral resources and ore reserves, while ensuring that [Lincoln’s] exploration and 
mineral licences remain active and current”. Quantum submits that details of this agreed 
exploration process must be disclosed to shareholders in order for them to form a view of the 
Takeover Bid and Rights Issue in a fully informed market.  

 
(b)  Quantum further submits that the Takeover Bid is operating in an uninformed market, on the 

basis that there is a lack of visibility over the identity and associations of Lincoln’s substantial 
shareholders. As noted in footnote 3, Lincoln’s largest shareholder, Poly Minerals (an entity 
associated with APMI), has never lodged a substantial holder notice with ASX.  
 
In addition, Quantum has issued beneficial ownership enquiries to a number of Lincoln 
shareholders, including the Rejecting Shareholders. Majority of the shareholders to which these 
enquiries were sent have not responded as at the date of this application, including the Rejecting 
Shareholders.  

 
Deficient Rights Issue documentation 
 
(c) Quantum submits that Lincoln has provided inadequate disclosure in relation to the Rights Issue, 

which constitutes a breach of section 602(a) of the Corporations Act.  
 

(d) The Recapitalisation Announcement and Supplementary Notice are materially deficient in a number 
of respects. In particular, the documents:  
 
(i) do not sufficiently outline the relative merits of the Rights Issue and the Takeover Bid, and the 

basis upon which the Board believes that the Rights issue is a better alternative for shareholders; 
and 

 
(ii) do not disclose sufficient details of the control effects of the offer, or any dispersion strategy 

being implemented under the Rights Issue to mitigate any control effects of the offer.  
 
(e) Quantum refers to the Panel’s comments in World Oil, where it stated that: 

 
“In our view, World Oil should have disclosed that the Rights Issue, if it proceeded, would 
trigger a condition of the Holdrey Bid. It should have provided shareholders with 
information to enable them to consider the relative merits of these alternatives. It was not 
sufficient for World Oil to assume that all shareholders were aware of the implications of 
the Rights Issue.” 

 
(f) Quantum further notes that under the indicative Rights Issue timetable (as set out in the 

Recapitalisation Announcement), Lincoln intends to lodge a prospectus for the Rights Issue after the 
holding of a shareholder meeting to approve the Rights Issue. Quantum submits that, given the 
material nature of the disclosure document, shareholders should have the benefit of receiving the 
prospectus (and digesting its contents) prior to voting on the Rights Issue at general meeting. 
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(g) Due to Lincoln’s deficient disclosure, the Takeover Bid (which is currently open to Lincoln 

shareholders) is operating in an uninformed market, which may unreasonably deter Lincoln 
shareholders from taking up the offer.  

 
(h) For the reasons outlined above, Quantum submits that Lincoln has prevented the Takeover Bid from 

occurring in an informed market, which constitutes a breach of section 602(a) of the Corporations 
Act. This breach gives rise to unacceptable circumstances under section 657A(2)(c) of the 
Corporations Act.  

2.1.3. Issue 3: Control effect of rights issue 
 

(a) Quantum submits that the Rights Issue gives rise to unacceptable circumstances, having regard to the 
effect that it is likely to have on the control of Lincoln, pursuant to section 657A(2)(a)(i) of the 
Corporations Act.  

 
Sub-underwriting by substantial shareholder 

 
(b) As noted in paragraphs 2.1.1(h) and (i) above, the Recapitalisation Announcement discloses that the 

Rights Issue will be underwritten by Jigsaw Investments, and sub-underwritten by APMI. APMI is an 
associate of a substantial shareholder of Lincoln, Poly Minerals, and therefore has a relevant interest 
in the shares held by Poly Minerals (a total of 19.91% of Lincoln’s issued capital). It is arguable that, 
for the purposes of section 228(1) of the Corporations Act, APMI controls Lincoln on the basis of its 
current 19.91% relevant interest, and further, Lincoln’s pattern of behaviour is indicative of the 
practical influence APMI appears to be able to exert on financial and operational decisions of Lincoln. 
In any event, there are reasonable grounds to believe that APMI will become a related party of 
Lincoln under section 228(1) of the Corporations Act following the Rights Issue.  

 
(c) As outlined in the Supplementary Notice, APMI has agreed to sub-underwrite the Rights Issue to a 

maximum amount of $900,000. On this basis, the maximum theoretical relevant interest that APMI 
could acquire as sub-underwriter of the Rights Issue (assuming it takes up its full commitment) is 
approximately 11%. This would result in APMI holding a total relevant interest in approximately 29% 
of Lincoln’s post-Rights Issue share capital. 
 

(d) Quantum submits that APMI’s sub-underwriting of the Rights Issue is designed to enable APMI to gain 
control of Lincoln, at a significant discount. Quantum makes this assertion on the following basis: 

 
(i) the Convertible Note agreement was designed to give APMI the opportunity to acquire up to a 

48.55% relevant interest in Lincoln shares (assuming a conversion price of $0.005, which was the 
price initially disclosed by Lincoln on 22 December 2021). Following the Olary Panel Application and 
Lincoln’s undertaking to correct the conversion price, Lincoln has not proceeded with the 
Convertible Note agreement. Lincoln’s engagement of APMI as sub-underwriter of the Rights 
Issue is merely the adoption of a different capital raising framework to achieve a similar outcome 
– being the transfer of control of Lincoln to APMI at a significant discount.  
 

(ii) The Rights Issue price of $0.006 per share represents a material discount to: 
 

A. the last traded price of Lincoln shares prior to suspension, being $0.008 (a 25% discount);  
B. the implied value of Lincoln shares under the Takeover Bid, being:  

a. $0.0106 (using a volume weighted average Quantum share price of $0.4234 for the 
1 month ending 8 August 2022, being the date before the Takeover Bid was 
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announced) (a 43% discount); and 
b. $0.01113 (using the last closing price of Quantum shares traded on ASX on 28 

October 2022) (a 46% discount).  
 

Accordingly, Lincoln is providing APMI with an opportunity to acquire a significant relevant 
interest in Lincoln shares, without paying any control premium. 

 
(iii) As disclosed in the Supplementary Notice, APMI has agreed to a sub-underwriting commitment 

of $900,000, which is equal to the debt currently owed to APMI by Lincoln11. Accordingly, APMI 
has a vested interest in the offer price adopted under the Rights Issue, and gains a direct benefit 
from the significantly discounted price (specifically, the acquisition of control without payment of 
a control premium).  
 

(e) On the basis of the above factors, Quantum submits that APMI’s potential acquisition of significant 
control of Lincoln (at a discount) constitutes a control effect which gives rise to unacceptable 
circumstances.  

 
Rights Issue discount and shareholder dilution 
 
(f) As outlined in paragraph 2.1.3(d)(ii) above, the Rights Issue price of $0.006 per Share represents a 

material discount to the last traded price of Lincoln Shares prior to suspension, as well as the deemed 
value of Lincoln shares under the Takeover Bid.  
 

(g) Quantum refers to the Panel’s comments in Emperor Mines Limited 01 [2004] ATP 24 (Emperor 
Mines) (citing the Panel’s comments in InvestorInfo Limited [2004] ATP 06) (InvestorInfo):  

 
“a deep discount is generally taken as being an indicator that a rights issue has been structured to 
give shareholders an incentive to subscribe for their entitlements rather than allow them to flow 
through to an underwriter i.e. to increase genuine accessibility, rather than detract from it.” 
 

(h) Quantum submits that, when considering the pricing of the Rights Issue in context12, the material 
discount does not increase the “genuine accessibility” of the Rights Issue, on the basis that:  
 
(i) it increases the number of shares required to be issued to raise the amount of money 

determined as necessary by the Lincoln board (being $4.6 million). This increases the dilutive 
effect on the voting power of shareholders who do not take up their entitlements;  
 

(ii) there are a number of market specific factors as to why Lincoln shareholders are unlikely to take 
up their entitlements, including Lincoln’s potential delisting, and the fact that there is not 
currently a liquid market in which they can trade shares subscribed for under the Rights Issue. As 
such, the discounted price does not provide shareholders with an incentive to subscribe for their 
entitlements, and their voting power is likely to be diluted as a result; and  

 
(iii) as noted above, the discount provides APMI with the opportunity to acquire a substantial 

shortfall at a discount, rather than pay any control premium for its increased relevant interest in 
Lincoln. 
 

(i) Accordingly, Quantum submits that the discounted offer price does not provide an incentive for 

                                                 
11 See page 14 of the Supplementary Notice. 
12 Paragraph 73 of Emperor Mines Limited 01 [2004] ATP.  
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Lincoln shareholders to take up their entitlements under the Rights Issue, and accordingly is not 
justified in the context of its dilutive effect.  
 

Need for funds 
 
(j) As outlined in Guidance Note 17, when considering the control effect of a rights issue, the Panel will 

take into account “whether the control effect exceeds what is reasonably necessary for the 
fundraising purpose”.  
 

(k) Quantum submits that the amount of capital proposed to be raised under the Rights Issue ($4.6 
million) substantially exceeds the amount reasonably necessary for Lincoln to continue its operations 
in the short-term. Accordingly, the control effect of the rights issue is not justified by an urgent or 
genuine need for the quantum of funds being raised.  

 
(l) Quantum notes in particular Lincoln’s most recent Appendix 5B lodged with ASX on 13 July 2022, 

which discloses total outgoings for the quarter of $230,000. When considering this expenditure (in 
addition to the $900,000 owing to APMI), it is evident that Lincoln is unlikely to have an immediate or 
urgent need for the $4.6 million it is seeking to raise under the Rights Issue.  

 
(m) Accordingly, Quantum submits that Lincoln is raising funds in excess of its current capital 

requirements, and the significant control effect of the Rights Issue is therefore not reasonably 
necessary for its fundraising purpose.  

 
Other factors 
 
(n) Quantum further submits that the control effect of the Rights Issue gives rise to unacceptable 

circumstances on the basis that:  
 
(i) The Rights Issue is non-renounceable. As outlined in Guidance Note 17:  

 
“A non-renounceable rights issue may result in greater flow‑through to an underwriter or 
sub-underwriter, so increasing the potential control effect. The effect is exacerbated if the 
rights issue is underwritten or sub-underwritten by a related party.” 

 
Further, the Panel in InvestorInfo noted that “renounceability, especially when combined with an 
attractive issue price, indicates that the issuer wants the rights exercised and that…the exercise of 
rights should have the least effect possible on proportionate interests of existing shareholders”. 
As such, the non-renounceability of the Rights Issue further contributes towards the 
unacceptable and dilutive control effect of the offer.  
 

(ii) The ratio adopted by Lincoln under the Rights Issue (1.34 shares issued for every 1 share held on 
the record date) is significantly dilutive to shareholders who do not take up their entitlements 
(which, as noted in paragraph 2.1.3(h)(iii) above, is likely for many shareholders).  

2.1.4.  Issue 4: Shareholder Intention Statement – misleading and undisclosed association  
 

(a) On 24 October 2022, Lincoln released an announcement (Intention Statement Announcement) which 
disclosed that “four substantial holders [the Rejecting Shareholders] holding in total 52.28% of LML’s 
shares reject QGL takeover” (Rejection Statement).   

 
(b) Relevantly, the Intention Statement Announcement says that “[the rejecting shareholders] have 
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indicated that they reject the takeover offer made by QGL at the current price of 1 QGL share for every 
40 LML shares, and remain committed to their investments in LML” and includes a qualification that 
“these statements are not intended to be forward looking, or statements as to the likely future actions 
of any individual rejecting shareholder” (Qualification).  

 
(c) The Rejection Statement constitutes a shareholder intention statement, within the meaning of the 

Panel’s guidance: Takeover Panel Guidance Note 23 Shareholder Intention Statements (TP 23). 
 

(d) The Panel’s policy on shareholder intention statements (SIS) in TP 23 says that, relevantly:  
 
(i) the Panel’s policy is that SIS should not inhibit: (1) the acquisition of control over voting shares 

taking place in an efficient, competitive and informed market; and (2) shareholders and directors 
being given enough information to enable them to assess the merits of a proposal (para 3); 
 

(ii) a SIS can give rise to concerns, depending on how it has been obtained and how it is used, 
particularly where the interests the subject of the statement, when aggregated with the bidder’s 
interest, exceed 20% (para 4);  
 

(iii)  there is a risk [with a SIS] that the statement will be misleading, or at least confusing: 
A. if expressed in terms that are unclear in meaning (eg an intention expressed as a ‘present’ 

intention) 
B. if a qualification is made and that qualification is ambiguous; and 
C. if published without detailed information regarding the holding(s) (para 8).   

 
(iv) The identity of the shareholder to whom the statement is attributed should be disclosed. 

 
(v) In examining a shareholder intention statement, the Panel is concerned with whether the 

statement has an effect that precludes, or might preclude, the opportunity for a competing 
proposal. For example, a shareholder intention statement could potentially create a relevant 
interest in the shares the subject of the statement or support an inference of association which 
might contravene the Corporations Act and undermine the policy of Chapter 6. If it did, it would 
likely give rise to unacceptable circumstances. 

 
(e) ASIC’s Guidance Note 128 on Collective Action by Investors (GN 128) says that, relevantly:  

 
(i) investors concerned about common issues may become ‘associates’ or be regarded as having 

entered into a ‘relevant agreement’ for the purposes of the takeover or substantial holding 
provisions. This is because these provisions are not only concerned with the power of individual 
investors in relation to the voting and disposal of shares in companies or interests in managed 
investment schemes, but also the aggregated voting power of groups of investors who are either 
related or associated with each other in relation to some aspect of the entity’s affairs; and  
 

(ii) an investor can become an associate of another investor under section 12(2) if they propose to: 
(a) enter into, or have already entered into, a relevant agreement with the other investor for the 
purpose of controlling or influencing the composition of the entity’s board or the conduct of the 
entity’s affairs (section 12(2)(b)); or (b) act, or are acting, in concert in relation to the entity’s 
affairs (section 12(2)(c)).  

 
(f) Where shareholders have agreed on a plan concerning voting, this conduct will likely constitute a 

relevant agreement and they will be considered associates.   
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(g) The Applicant considers that the Rejection Statement in the Intention Statement Announcement does 

or may constitute unacceptable circumstances on the basis that:  
 
(i) the Rejecting Shareholders are associates of each other (and Lincoln) if they have entered into a 

relevant agreement.  The Intention Statement Announcement indicates that they may have done 
so, and the Applicant requests that the Panel uses its broad information seeking powers to 
require evidence as to the conduct between the Rejecting Shareholders and Lincoln that led to 
the Rejection Statement.  

 
(ii) Lincoln is, or is likely to be, an associate of each Rejecting Shareholder on the basis that it has 

sought and requested that the Rejecting Shareholder act in concert with Lincoln in relation to 
Quantum’s takeover bid (namely, to reject it).  This may be evidenced by the form of the 
intention statement given by the Rejecting Shareholder (which Lincoln has admitted it sought).   

 
(iii) Lincoln and the Rejecting Shareholders have not lodged a substantial holder notice disclosing 

their association and the nature and extent of it.  
 

(iv) The Rejection Statement does not include detailed information about the holdings of the 
Rejecting Shareholders – only shareholder (corporate) names have been provided. Quantum has 
made enquiries of the Rejecting Shareholders, on multiple occasions, as to the nature of the 
beneficial ownership of their shares. None of the Rejecting Shareholders have provided any 
response to Quantum. It is not ascertainable whether there is any connection or association 
between the underlying shareholders, beneficiaries or controllers.  It is possible to infer, from the 
uniformity in conduct engaged in by the Rejecting Shareholders in: (a) making the Intention 
Statement Announcement at the same time; and (b) refusing to respond to Quantum’s enquires, 
that the Rejecting Shareholders are acting in concert in relation to the affairs of Lincoln, with a 
view to maintaining control of Lincoln in the context of the Quantum bid.  
 

(v) Under these circumstances, it is vital that the association between the Rejecting Shareholders 
(and Lincoln) be disclosed, so as to promote a fully informed market. As at the date of this 
application, the Applicant intends to apply to ASIC for it to issue beneficial ownership disclosure 
directions to each of the Rejecting Shareholders, pursuant to section 672A of the Corporations 
Act. 

 
(vi) The Rejection Statement is expressed in terms that are unclear in meaning and the Qualification 

in the Rejection Statement is ambiguous.  The Rejecting Shareholders have not committed to 
rejecting Quantum’s takeover bid; the Rejection Statement says that the Rejecting Shareholders 
have “indicated that they reject” (but does not say they have committed to rejecting) Quantum’s 
bid. Further, the Rejection Statement appears to be a statement of present intention only (by 
virtue of the Qualification) while being contained in a standalone announcement portrayed to 
the market that the significance of the indicated intention is that the Rejecting Shareholders will 
not accept the offer in any circumstances.  In doing so this undermines and frustrates Quantum’s 
bid by misleading the market to think that Quantum’s bid is, and will continue to be, 
overwhelmingly unsupported.  

2.1.5. Issue 5: Inadequate Governance  
 

(a) In response to an enquiry issued by Quantum, Citibank, which is disclosed as holding 7,441,462 Shares 
in the register Lincoln provided to Quantum responded that it held only 508,808 Shares. This raises 
serious concerns regarding the reliability of the Lincoln share register (required under section 169 of 
the Corporations Act)). 
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(b) Three of the directors appointed on 29 July 2022 have resigned within 2 months.  Mr Michael Wyles 

KC resigned  on 21 October 2022 apparently due to professional reasons. Mr Shalain Signgh and Mr 
Ross Loturco on 26 October 2022 apparently due to professional and personal reasons (respectively) – 
however, this is inconsistent with Lincoln’s statement in its 26 October 2022 announcement that “the 
resignations are in line with the Boards [sic] aim to refresh and reduce the board size to a size that is 
more appropriate to the Company’s market capitalisation and to ensure appropriate independence is 
in place to meet corporate governance requirements”.  It is therefore unclear whether the resigning 
directors were asked to leave, agreed to leave or did so on their own volition (potentially due to 
concerns about the internal governance and position of Lincoln, which were revealed once they were 
appointed). 
 

(c) The Applicant is also concerned that Lincoln’s Chairperson, Ms Ruiyu (Yoyo) Zhang, could may have an 
association with APMI, or Poly Minerals (or both), by virtue of an association with the sole director 
and shareholder of APMI, James Tenghui Zhang.  

3. ORDERS 

3.1. Interim orders 

3.1.1. Intention Statement Announcement  

For the reasons set out in the paragraphs contained in section 2.1.4 above, Quantum seeks the below interim 
orders be made in relation to the Intention Statement Announcement.  

(a) [Interim Order 1]: That Lincoln, within 3 business days from the date of this order, issue tracing notice 
requests pursuant to s 672A of the Corporations Act to each of the Rejecting Shareholders (listed in the 
Intention Statement Announcement) and for details of the information provided in response to those 
requests be disclosed in Lincoln’s register kept under s 672DA and to be disclosed to the Applicant and 
the market.  
 

(b) [Interim Order 2]: That Lincoln be required, within 5 business days from the date of this order, to 
produce to the Panel books, records and materials in respect of, or relating to the Rejection Statement, 
including evidence of how the Rejection Statement was obtained, the identification of individuals 
representing the Rejecting Shareholders and their respective communications with, or instructions to, 
Lincoln directors and any inducement or agreement involving Lincoln and the Rejecting Shareholders 
in connection with the same.  
 

(c) [Interim Order 3]: That, within 5 business days from the date of this order, Lincoln be required to 
produce to the Panel books, records and materials in respect of the acquisition by the Rejecting 
Shareholders of their respective shareholdings in Lincoln. 
 

(d) [Interim Order 4]: That Lincoln issue, within 3 business days from the date of this order, a revised 
Intention Statement Announcement (including making all necessary enquiries of the Rejecting 
Shareholders), which:  
(i) clarifies all ambiguity with respect to the Rejection Statement (including but not limited to 

whether the statement is a statement of present intention only); and  
(ii) identifies whether there is an association between the Rejecting Shareholders, or the Rejecting 

Shareholders and Lincoln, or both, and if Lincoln considers no association exists, an explanation as 
to why it considers there is no such association. 

3.1.2. Share Register  
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[Interim Order 5]: For the reasons set out in paragraph 2.1.5(a) above, Quantum seeks the below interim 
order be made in relation to the rectification of the Share Register.  

(a) That Lincoln must, as soon as practicable and in any case within 10 business days from the date of this 
order, do all things necessary to rectify all deficiencies and inaccuracies in its Share Register to ensure 
it is fully compliant with section 169 of the Corporations Act.  

3.1.3. Rights Issue and Disclosure 

[Interim Order 6]: For the reasons set out in the paragraphs contained in sections 2.1.1 to 2.1.3 above, 
Quantum seeks the below interim orders in relation to the Rights Issue, and the lack of disclosure to the 
market in respect of same, be made.  

(a) That Lincoln be required to, as soon as practicable and in any case within 10 business days from the 
date of this order, issue a supplementary Target’s Statement to correct and address the deficient 
disclosure in the Target Statement, including but not limited to the disclosure of supporting materials 
or details and/or additional details in respect of the following:  
(i) the Board’s reasoning relating to its recommendation that Quantum’s Takeover Bid be rejected 

(including the details of all financial, technical and commercial considerations relevant to Lincoln 
taken into account by the Board, and to the extent any such matters were not considered by the 
Board, why not);  

(ii) whether the Board had considered other options or proposals prior to making its 
recommendation, and if so, the impact on nature of those options or proposals on the 
recommendation; 

(iii) whether the Board had properly considered the interests of shareholders when making the 
recommendation, and if so, the conclusions reached by the Board in determining to recommend 
shareholders reject the Takeover Bid; and  

(iv) any other information forming the basis, or impacting on, the Board’s recommendation to reject 
the Takeover Bid.  

 
(b) [Interim Order 7]: That no shareholder vote occurs with respect to the Rights Issue until the later of:  

(i) the conclusion of these Takeover Panel proceedings;  
(ii) 5 business days after Lincoln lodges a prospectus in respect of the Rights Issue; or  
(iii) all deficiencies and disclosures with respect to the Rights Issue (including those identified by the 

Applicant) and the Share Register, are sufficiently rectified,  
and in the interim, that Lincoln be prohibited from undertaking any capital raising or other corporate 
transaction. 
 

(c) [Interim Order 8]: That Lincoln disclose, within 3 business days from the date of this order, any 
association that exists between its Chairperson, Ms Ruiyu (Yoyo) Zhang and Australia Poly Minerals 
Investments Pty Ltd (APMI), and if such an association exists, the circumstances giving rise to that 
association.  

 
(d) [Interim Order 9]: That, for the purposes of the Rights Issue, Lincoln disclose as part of its offer 

documentation:  
(i) whether it has considered the application of the Foreign Acquisitions and Takeovers Act 1975 

(Cth) (FATA) and the submission of a notification (whether mandatory or voluntary) to the 
Foreign Investment Review Board (and if no such notification is proposed to be made, why not); 
and   

(ii) any steps Lincoln are taking to ensure that the Rights Issue (including APMI’s sub-underwriting of 
the Rights Issue) does not contravene the FATA. 
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3.2. Final orders  

The submissions set out in section 2 of this application identify a number of matters which Quantum 
considers gives rise to unacceptance circumstances for the purposes of section 657A of the Corporations Act. 
Accordingly Quantum seeks the following final orders be granted:  

(a) [Final order 1]: A declaration of unacceptable circumstances.  
 

(b) [Final order 2]: That Lincoln not proceed with the Rights Issue, unless and until the following conditions 
are satisfied:  
(i) the Rights Issue be made renounceable, or if this is not practicable due to the ongoing suspension, 

the Rights Issue should have a more effective dispersion strategy (such as a spread of sub-
underwriters); 

(ii) Lincoln obtain an independent valuation and disclose this valuation as part of its offer 
documentation concerning the Rights Issue;  

(iii) APMI be prohibited from sub-underwriting the Rights Issue, until:  
A. the Applicant is given an opportunity to sub-underwrite the Rights Issue on the same terms; 

and  
B. Lincoln obtain shareholder approval for APMI to sub-underwrite the Rights Issue, including for 

the purposes of s611 and Chapter 2E of the Corporations Act (for the avoidance of doubt, as if 
exemption 2 of Listing Rule 10.12 does not apply); and  

(iv) the Rejecting Shareholders be excluded from voting on any shareholder resolutions in connection 
with the Rights Issue, given their association with Lincoln. 

4.  REQUEST FOR EXTENSION OF TIME 

N/A 

5. PROCEDURAL 

5.1. Fees 

Quantum undertakes to pay any application fee in connection with this application (noting that 
an invoice will be issued and emailed to the Quantum with electronic funds transfer and credit 
card payment options). 

5.2. Information about the Applicant  

 Applicant 

Principal shareholders (i.e. 
substantial holders or 
controllers) 

 Chimaera Capital Ltd and SC Capital Pty Ltd  
 Ziziphus Pty Ltd 

Directors  Sal Catalano 
 Bruno Ruggiero 
 David Trimboli 
 Michael Wyer 

Legal advisers Holding Redlich 

Financial advisers Chimaera Capital Markets 

Auditors RSM Australia Partners 
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 Applicant 

Principal financiers N/A 

Name of any person with 
whom, or on whose behalf, 
the applicant is acting in 
relation to the application or 
the matters described in it 

N/A 

5.3. Information about interested persons* 

 
Interested 

person 
Principal 

shareholders  
(if known, please 

specify) – for a listed 
company, provide 

substantial holders; 
for a private 

company, provide 
major shareholders 

or controllers  

Directors  
(if known, please 

specify) 

Advisers  
(if known, please 

specify) – legal 
advisers, financial 

advisers, financiers 
and auditors  

Australia Poly 
Minerals 
Investments 
Pty Ltd 

James Tenghui 
Zhang (sole 
shareholder) 

James Tenghui Zhang 
(sole director) 

Not known.  

5.4. Service on interested persons 

Quantum confirms that a copy of this application will be provided to: 

(a) Australia Poly Minerals Investments Pty Ltd; and 
(b) The Australian Securities and Investments Commission.  
Quantum will provide the Panel executive proof once the application has been served (by 
forwarding the relevant email/s to takeovers@takeovers.gov.au). 

5.5. Notice to Become a Party* 

A Notice to Become a Party accompanies this application.  

6.  ANNEXURES 

The below annexures are listed in reverse chronological order. 

Annexure Description 

1 ASX Announcement “Director Resignations” (lodged by Lincoln on 26 October 2022) 

2 ASX Announcement “LML substantial shareholders reject QGL bid” (lodged by 
Lincoln on 24 October 2022) 

3 ASX Announcement “Lincoln Minerals Extension of Offer Period” (lodged by 

mailto:takeovers@takeovers.gov.au
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Quantum on 13 October 2022) 

4 ASX Announcement “Notice of 2021 Supplementary AGM/Proxy Form” (lodged by 
Lincoln on 12 October 2022) 

5 ASX Announcement “LML Variation of Undertaking” (lodged by Lincoln on 10 
October 2022) 

6 
Lincoln’s Target’s Statement (lodged with ASX on 5 October 2022) 

7 ASX Announcement “Rights Issue” (lodged by Lincoln on 27 September 2022) 

8 Quantum’s Replacement Bidder’s Statement (lodged with ASX and ASIC on 6 
September 2022) 

9 ASX Announcement “Operational and Strategic Update (lodged by Lincoln on 23 
August 2022) 

10 Quantum’s Bidder’s Statement (lodged with ASX and ASIC on 9 August 2022) 

11 ASX Announcement “Quarterly Activities/Appendix 5B Cash Flow Report” (lodged by 
Lincoln on 13 July 2022) 

12 ASX Announcement “Quarterly Activities/Appendix 5B Cash Flow Report” (lodged by 
Lincoln 26 April 2022) 

13 ASX Announcement “TOV: LML - Panel Accepts Undertaking and Declines to 
Conduct” (lodged by Lincoln 7 March 2022) 

14 ASX Announcement “TOV: Lincoln Minerals Limited - Panel Receives Application” 
(lodged by Lincoln on 10 February 2022) 

15 ASX Announcement “Quarterly Activities/Appendix 5B Cash Flow Report” (lodged by 
Lincoln 25 January 2022) 

16 ASX Announcement “Notice of Annual General Meeting/Proxy Form” (lodged by 
Quantum on 21 January 2022) 

17 ASX Announcement “Convertible Note funding” (lodged by Lincoln on 23 December 
2021) 

18 ASX Announcement “Suspension from Official Quotation” (lodged by Lincoln on 21 
September 2020) 

19 ASX Announcement “Lincoln Minerals 2018 Annual Report to Shareholders (lodged 
by Lincoln on 26 September 2018) 

Signed:  

 

Name and authority: SAL CATALANO, Managing Director Quantum Graphite Limited 

 
 


